&

Y.
ke
SRMUN SRMUN Atlanta 2024

November 21-23, 2024
ilc_atlanta(@srmun.org

Esteemed Delegates,

Welcome to SRMUN Atlanta 2024 and the International Law Commission (ILC). My name is Kathryn Caudill, and
I have the pleasure of serving as your Director for the ILC. This will be my second time as a SRMUN Atlanta staff
member, having previously served as the Director of the Commission on the Status of Women. | also attended
SRMUN Atlanta twice as a delegate. I graduated with a Bachelor’s degree in Political Science and Spanish applied
language, a minor in criminal justice, and a certification in Business Spanish in 2022. | am now pursuing a Juris
Doctor. Our committee’s Assistant Director will be Sarah Johnson. This will be Sarah’s third time as a staff member
for SRMUN, having previously served as AD for the World Trade Organization at SRMUN Atlanta 2023 and AD
for the UN Habitat Assembly at SRMUN Charlotte 2024. Sarah holds a Bachelor’s degree in Political Science. She
is currently employed at a preschool and operates her own tutoring business, with hopes to continue her education in
legal studies and the law.

The ILC works to initiate research and offer recommendations with the intent to develop and codify international
law. The commission is composed of 34 diplomats, each representing their respective Member State and chosen
based on their expertise, qualifications, and competence in matters of international law. Every five years the United
Nations General Assembly (UNGA\) elects a new group to lead the ILC in its mission to aid other committees in
their pursuance of peace across the global community.

Focusing on the mission of ILC, we have developed the following topics for the delegates to discuss at the
conference:

I Preserving Marine Biodiversity in Non-Territorial International Waters
I. Promoting the International Governance of Artificial Intelligence

This background guide will serve as the foundation for your research, yet it should not be the extent of the research.
Preparation is given to each topic to help guide delegates in their initial research, and to serve as a starting place for
more in-depth studies. It is expected that delegates go beyond this background guide in preparation for their position
paper and to better prepare themselves for contribution within the committee in November. Further, each delegation
is required to submit a position paper for consideration. Position papers should be no longer than two pages in length
(single spaced) and demonstrate your Member State’s position, policies, and recommendations on each of the two
topics. For more detailed information about formatting and how to write position papers, delegates can visit
srmun.org. All position papers MUST be submitted no later than Friday, November 1st, by 11:59pm EST via the
SRMUN website to be eligible for Outstanding Position Paper Awards.

Both Sarah and | are excited for the opportunity to serve as your dais for the ILC. We wish you all the best of luck in
your conference preparation and look forward to meeting and working with each of you. Should questions arise as
you begin to prepare for this conference, contacting those on your dais is always encouraged

Kathryn Caudill Sarah Johnson Michael Bovi
Director Assistant Director Deputy Director-General
ilc_atlanta@srmun.org ilc_atlanta@srmun.org ddg_atlanta@srmun.org
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History of the International Law Commission

The need for intergovernmental laws significantly predates the creation of the International Law Commission (ILC).
Private societies were founded before the ILC and specialized in researching and proposing international laws.*
Conventions such as the Hague Peace Conferences of 1899 and 1907 also established precedents for the potential
benefits of codified international law.? The largest hindrance of these conventions was their limited scope, such as
the Hague Peace Conferences which aimed to successfully establish international legal guidelines for the limitation
of armaments; however, the Conference was restricted by a limited time period without any permanent,
knowledgeable working groups or committees to carry out and advise with the work long-term.3

The ILC was created in 1947 by the United Nations General Assembly (UNGA) with the adoption of resolution
A/RES/94(1).* The official mandate of the ILC is to "initiate studies and make recommendations for the purpose of
encouraging the progressive development of international law and its codification."> The ILC is a permanent, part-
time subsidiary organ of the UNGA, and meets annually.® The ILC receives its funding through the UNGA.” The
ILC primarily focuses on recommendations associated with public international law — or the norms and standards
that regulate how interstate actors interact - and criminal international law.2 The ILC has published numerous draft
articles foundational to the increased scope and responsibility of international law, such as the Nuremberg Principles
of 1949, which set guidelines for the classification of war crimes in an effort to prevent future human rights abuses
such as those witnessed during World War 11.° The ILC adopted the Code of Crimes against the Peace and Security
of Mankind in 1996, and played an influential role in the establishment of the International Criminal Court.%° Due to
its influential work, the ILC is regarded as a key influencer of international law around the globe.!! The
establishment of the ILC resulted in a full-time commission with a diverse range of membership that was able to
provide guidance and research on a continual basis.?

Upon its creation in 1947, the ILC was comprised of 15 “persons of recognized competence in international law.”*3
Each member was elected to serve in an impartial and individual capacity, irrespective of their Member State of
citizenship.!* Eventually, the need to expand the ILC arose due to the influx of new Member States to the UN and a
growing interest in the ILC’s work.'® In December 1956, the ILC grew in size to a membership of 21 through
A/Res/1103 (XI) and in November 1961, the ILC allowed for up to 25 members through A/Res/1647 (XV1).16 At
present, as adopted by A/RES/36/39 in 1981, the ILC is composed of 34 members and has stipulated geographical
requirements for membership.'” The geographical requirements stipulate that the ILC has to elect eight nationals
from African States, seven nationals from Asian States, three nationals from Eastern European States, six nationals

1 «“About the Commission: Origin and background,” International Law Commission, July 31, 2017, accessed February 17, 2024,
https://legal.un.org/ilc/ilcintro.shtml.

2 “About the Commission: Origin and background,” International Law Commission.

3 “About the Commission: Origin and background,” International Law Commission.

4 United Nations General Assembly Resolution 174 (l11), Statute of the International Law Commission, A/RES/174(I1).

5 United Nations General Assembly Resolution 174 (l11), Statute of the International Law Commission, A/RES/174(11),
(November 21, 1947), accessed February 17, 2024, https://legal.un.org/avl/pdf/ha/silc/silc_e.pdf.

6 “The Work of the International Law Commission,” United Nations, International Law Commission, Eighth Edition, Volume I,
2012, accessed February 17, 2024, https://legal.un.org/avl/ILC/8th_E/Vol_I.pdf .

7 “The Work of the International Law Commission,” United Nations, International Law Commission.

8 “The Work of the International Law Commission,” United Nations, International Law Commission.

9 “The Work of the International Law Commission,” United Nations, International Law Commission.

10 “The Work of the International Law Commission,” United Nations, International Law Commission.

11 “The Work of the International Law Commission,” United Nations, International Law Commission.

12 “Membership,” International Law Commission, accessed February 17, 2024, https://legal.un.org/ilc/ilcmembe.shtml.

13 “The Work of the International Law Commission,” United Nations, International Law Commission, Ninth Edition, Volume 1,
2017, accessed February 17, 2024, https://www.un-ilibrary.org/content/books/9789210609203/read.

14 “The Work of the International Law Commission,” United Nations, International Law Commission.

15 United Nations General Assembly resolution 36/39, Enlargement of the International Law Commission: amendments to
articles 2 and 9 of the Statute of the Commission, A/RES/36/39, November 18, 1981, accessed February 17, 2024,
https://undocs.org/en/A/RES/36/39.

16 “Membership,” International Law Commission, accessed February 17, 2024, https://legal.un.org/ilc/ilcmembe.shtml.

17 United Nations General Assembly resolution 36/39, Enlargement of the International Law Commission: amendments to
articles 2 and 9 of the Statute of the Commission, A/RES/36/39, November 18, 1981, accessed February 17, 2024,
https://undocs.org/en/A/RES/36/39.
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from Latin American States and eight nationals from Western European or other States during every election
cycle.’® The remaining seats rotate between regions.'® Members of the ILC come from varying backgrounds,
including academia, the diplomatic corps, and international organizations.?’ These varying experiences help ensure
the collective is “in close touch with the realities of international life” and law.? Elections for membership on the
ILC are voted on every five years by the UNGA.?? In the event of casual vacancies, the ILC itself elects a
replacement to serve out the remainder of the five-year term.22 Nominations for the ILC and eligibility to serve are
not restricted solely “to nationals of Members of the United Nations, but no national of any non-Member State has
ever [thus] been elected to the Commission.”?* Members serving on the ILC have a term of office of five years.?®

The ILC passes draft articles aimed to improve practices in international law.% The structure of the ILC consists of
special rapporteurs, the drafting committee, and various working groups.?” A special rapporteur is assigned to each
topic and plays a leading role in laying out the guidelines for its particular topic and ensuring the project is
successful.?® The drafting committee writes the draft articles in close collaboration with the special rapporteur,
working to harmonize viewpoints and ensure the ILC can reach agreement.? The ILC also makes use of ad hoc
working groups to handle a specific area of a particularly complex topic from time to time.*

Most recently, in its 74" session in 2023, the ILC discussed settlements of disputes between Member States by
passing A/CN.4/756, which addressed and analyzed the scope of the topic, including the discussion of definitional
issues.3 Resolution A/CN.4/758, also passed in 2023, highlights historical, socio-economic, and legal aspects of
preventing piracy, reviewed the definition of piracy using national legislation within Member States, and discussed
its future work in addressing this issue.32 Other recently passed resolutions include the protection of the environment
in relation to armed conflict; immunity of state officials from foreign criminal jurisdiction; and general principles of
law.33

The current program of work of the ILC consists of the following topics: (1) immunity of State officials from
foreign criminal jurisdiction; (2) succession of States in respect of State responsibility; (3) general principles of law;
(4) sea-level rise in relation to international law; (5) settlement of disputes to which international organizations are
parties; (6) prevention and repression of piracy and armed robbery at sea; (7) subsidiary means for the determination
of rules of international law, and (8) non-legally binding international agreements.*

18 United Nations General Assembly resolution 36/39, Enlargement of the International Law Commission: amendments to
articles 2 and 9 of the Statute of the Commission, A/RES/36/39, November 18, 1981, accessed February 17, 2024,
https://undocs.org/en/A/RES/36/39.

19 United Nations General Assembly resolution 36/39, Enlargement of the International Law Commission: amendments to
articles 2 and 9 of the Statute of the Commission, A/RES/36/39.

20 “Membership,” International Law Commission, accessed February 17, 2024, https://legal.un.org/ilc/ilcmembe.shtml.

2L “Membership,” International Law Commission.

22 United Nations General Assembly Resolution 174 (111), Statute of the International Law Commission, A/RES/174(11),
(November 21, 1947), accessed February 17, 2024, https://legal.un.org/avl/pdf/ha/silc/silc_e.pdf.

23 United Nations General Assembly Resolution 174 (111), Statute of the International Law Commission, A/RES/174(11).

24 “Membership,” International Law Commission, accessed February 17, 2024, https://legal.un.org/ilc/ilcmembe.shtml.

2 “Membership,” International Law Commission.

2% “International Law Commission,” International Law School, accessed April 5, 2024, https://legal.un.orgl/ilc.

27 «“About the Commission: Organization, programme and methods of work,” International Law Commission, accessed February
17, 2024, https://legal.un.org/ilc/structure.shtml.

28 “About the Commission: Organization, programme and methods of work,” International Law Commission.

29 “About the Commission: Organization, programme and methods of work,” International Law Commission.

30 “About the Commission: Organization, programme and methods of work,” International Law Commission.

31 “Current status of the work of the Commission and forthcoming deadlines,” International Law Commission, accessed April 14,
2024. https://legal.un.org/ilc/status.shtml.

32 “Current status of the work of the Commission and forthcoming deadlines”.

33 “Current status of the work of the Commission and forthcoming deadlines”.

34 “Home,” International Law Commission, accessed February 17, 2024, https://legal.un.org/ilc/.
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. Preserving Marine Biodiversity in Non-Territorial International Waters
Introduction

The United Nations Sustainable Development Goal 14, “conserve and sustainably use the oceans, seas, and marine
resources,” aims to develop and maintain a healthy marine ecosystem and prolong human existence.® The ocean
serves as a primary repository of marine life, encompassing over 90 percent of the Earth’s habitable space and
hosting approximately 250,000 known species, and more that are yet to be discovered.®® Additionally, the ocean
supplies essential resources such as food, medicines, and biofuels; assists with removing waste and pollution; and
acts as a ‘buffer’ to reduce damage from storms.*” Because of the vast array of opportunities and resources oceans
hold, human settlements and activity near the coasts have flourished, creating increased need to protect and preserve
marine biodiversity.3®

Marine protected areas (MPAS) have emerged as a crucial strategy in conserving biodiversity and ensuring
sustainable ecosystems.3® Approximately eight percent of the ocean is considered to be a MPA, leaving vast marine
regions, such as the non-territorial waters, vulnerable and targeted.*® Non-territorial waters, also known as the high
seas, are defined as “all parts that are not included in the exclusive economic zone (EEZ), in the territorial sea, or in
the internal waters of a State...”*! With non-territorial waters, Member States lack exclusive freedom as the area is
not owned or regulated by them.*? In addition to this, non-territorial international waters lack a significant legal
framework that establishes protection within the area.*® The International Law Commission’s (ILC) primary
function is to legally influence the “progressive development of international law and its codification,” which places
the issue within their mandate.**

History

Marine biodiversity, defined as “the variety of life in the oceans and seas,” has played a crucial role in sustainable
development across economic, social, and environmental aspects.*® Covering approximately 90 percent of the
Earth’s habitable space and home to over 250,000 species, the ocean and the species within produce oxygen and
absorb approximately 26 percent of human-made carbon dioxide (CO2).% It also significantly impacts international
food security and supports millions by providing both income and nutrition.*’

Efforts to conserve the marine system began as early as the 19" century, due to concerns of declining fish
populations and the effects of pollution.*® Overfishing and pollution are two of the leading causes of the decline of

35 “Oceans- Sustainable Development Goals”, United Nations Sustainable Development, 2022,
https://www.un.org/sustainabledevelopment/oceans/.

3 Christiana Palmer, “Marine Biodiversity and Ecosystems Underpin a Healthy Planet and Social Well-Being”, United Nations
Chronicle, May 2017, https://www.un.org/en/chronicle/article/marine-biodiversity-and-ecosystems-underpin-healthy-
planet-and-social-well-being.

87 “Oceans- Sustainable Development Goals”, United Nations Sustainable Development

38 Christiana Palmer, “Marine Biodiversity and Ecosystems Underpin a Healthy Planet and Social Well-Being”,

39 Kat Kelly, “The Importance of Marine Protected Areas (MPAs)”, Coral Reef Alliance, March 25, 2024,
https://coral.org/en/blog/the-importance-of-marine-protected-areas-mpas/

40 “Marine Protected Areas”, Protected Planet, 2021, https://www.protectedplanet.net/en/thematic-areas/marine-protected-areas.

41 “Preamble to the United Nations Convention on the Law of the Sea: Part VII High Seas” opened for signature on December
10, 1982, https://www.un.org/depts/los/convention agreements/texts/unclos/part7.htm.

42 Fae Sapsford, “What is High Seas Governance?”, NOAA Ocean Exploration, July 20, 2022,
https://oceanexplorer.noaa.gov/facts/high-seas-governance.html.

43 “Marine Protected Areas and Climate Change”, IUCN, November 2017, https://www.iucn.org/resources/issues-brief/marine-
protected-areas-and-climate-change

4 “Home”, International Law Commission, accessed July 28, 2024, https://legal.un.org/ilc/

4 Christiana Palmer, “Marine Biodiversity and Ecosystems Underpin a Healthy Planet and Social Well-Being”,

46 Christiana Palmer, “Marine Biodiversity and Ecosystems Underpin a Healthy Planet and Social Well-Being”

47 Christiana Palmer, “Marine Biodiversity and Ecosystems Underpin a Healthy Planet and Social Well-Being”

48 Shubham Yadav, “History of Marine Conservation”, Geographic Book, 2023, https://geographicbook.com/history-of-marine-
conservation/#History of Marine_Conservation.
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marine resources, threatening sustainability.*® Approximately one-third of fish stocks, globally, are overfished and
another 60 percent are fished at the maximum sustainable level.>® Marine pollution has diminished the quality and
metrics of marine biodiversity, stemming from chemicals and trash polluting oceans.>

Although marine biodiversity preservation tactics have been employed for decades, official documentation and
recognition of such a need originated in the mid-20™ century.5? In 1958, Geneva held the UN Conference on the Law
of the Sea, the conference that birthed the 1982 UN Convention of the Law of the Sea (UNCLOS). In 1958, the
Conference adopted four separate conventions, including the Convention on the High Seas, which entered into force
in 1962, and the Convention on Fishing and Conservation of Living Resources of the High Seas, which entered into
force in 1966.%* The second conference in 1960 considered topics that were previously not agreed on during the
UNCLOS | conference; additionally, the third conference, which was held from 1973 to 1982, resulted in adopting
the 1982 UNCLOS, which “superseded, for those States party to it, the four conventions adopted in 1958.”%

Prior to the Conference, the International Law Commission (ILC) selected multiple ocean-regime related topics,
including that of non-territorial international waters, for codification.> This topic, amongst others, were considered
by the ILC during eight sessions from 1950 to 1956 where these topics were converted to draft articles to “constitute
a final draft of the law of the sea.”’

The 1982 UNCLOS granted Member States with a coastline “the right to control marine resources up to 200 miles
from its shores,” referred to as the exclusive economic zones (EEZ).% Under international law, the protection
measures include establishing Marine Protected Areas (MPAs).%® According to the International Union for
Conservation of Nature (IUCN), MPAs are “areas of the ocean set aside for long-term conservation aims.”®® MPAs
are divided into three different types: no take zones (prohibits fishing), multiple use zones (limited human activity in
designated areas), and habitat protection zones (protection of specific habitats from all human activities).5* By
restricting human activities within their boundaries, MPAs helped to restore marine life populations and protect
critical habitats.5? For instance, MPAs that protect coastal areas such as barrier islands and coral reefs “reduce
human vulnerability in the face of climate change and provide the natural infrastructure (e.g. storm protection on
which people rely).”% As of 2023, over 5,000 MPAs have been established worldwide, covering more than eight
percent of the ocean.®

49 Lauren Kubiak, “Marine Biodiversity in Dangerous Decline, Finds New Report”, 2019, https://www.nrdc.org/bio/lauren-
kubiak/marine-biodiversity-dangerous-decline-finds-new-report.

%0 Lauren Kubiak, “Marine Biodiversity in Dangerous Decline, Finds New Report.”

51 “Marine Pollution”, National Geographic, accessed June 25, 2024, https://education.nationalgeographic.org/resource/marine-
pollution/

52 Shubham Yadav, “History of Marine Conservation”, Geographic Book, 2023, https://geographicbook.com/history-of-marine-
conservation/#History of Marine_Conservation.

53 “Diplomatic Conferences- Codification Division Publications”, United Nations, accessed June 27, 2024,
https://legal.un.org/diplomaticconferences/1958 los/.

54 “Diplomatic Conferences- Codification Division Publications”, United Nations.

5 “Diplomatic Conferences- Codification Division Publications”, United Nations.

% “Diplomatic Conferences- Codification Division Publications”, United Nations.

57 “Diplomatic Conferences- Codification Division Publications”, United Nations.

% Kimbra Cutlip, “Taming the Ocean’s Wild West”, Global Fishing Watch, November 11, 2016,
https://globalfishingwatch.org/fisheries/taming-the-oceans-wild-west/.

%9 Thomas Bosecke & Detlef Czybulka, “Marine Protected Area in the EEZ in Light of International and European Community
Law- Legal Basis and Aspects of Implementation”, Progress in Marine Conservation in Europe, 27-46,
https://doi.org/10.1007/3-540-33291-X_3.

60 “Marine Protected Areas and Climate Change”, [IUCN, November 2017, https://www.iucn.org/resources/issues-brief/marine-
protected-areas-and-climate-change

61 Shubham Yadav, “History of Marine Conservation”.

62 Kat Kelly, “The Importance of Marine Protected Areas (MPAs)”, Coral Reef Alliance, March 25, 2024,
https://coral.org/en/blog/the-importance-of-marine-protected-areas-mpas/.

83 “Marine Protected Areas and Climate Change”, IUCN.

64 “The Importance of Marine Protected Areas (MPAs)”, National Geographic, 2023,
https://education.nationalgeographic.org/resource/importance-marine-protected-areas/.
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Beyond the EEZs are the High Seas, or areas beyond national jurisdiction (ANBJ).% According to the International
Union for Conservation of Nature (IUCN), “nearly two-thirds of the world’s oceans are beyond national jurisdiction:
where no single state has authority.”® The ABNJ encompass vast regions of significant biodiversity and host species
that have adapted to extreme conditions such as heat, cold, and darkness.®” Additionally, the IUCN reports ABNJ
ecosystems are being heavily degraded by human activities, such as overfishing and pollution, and these areas are
unregulated and therefore, not monitored.58

Current Situation

Human activities such as plastic pollution, overfishing, and deep-sea mining continue to be a significant threat to
ocean and sea sustainability, especially in ABNJ.%° Plastic waste and toxic chemicals infiltrate international waters,
forming “garbage patches” that harm marine life and threaten ecosystems.” In 2021, over 17 million metric tons of
plastic entered oceans, compromising 85 percent of marine litter with projections expected to double or triple each
year by 2040; by 2025, more plastic is expected to inhabit oceans more than the fish population.” Two-thirds of fish
stocks in ABNJ are being fished beyond sustainable limits.”? The lack of governance structures for fisheries in
ABJN allows fishing fleets to over-exploit stocks with little consequence.” Additional human activities, such as
deep-sea mining, can “destroy habitats, degrade water quality, contaminate seafood, and wipe out species.”’* These
activities contribute to biodiversity loss, habitat destruction, and ecosystem imbalance, highlighting the urgent need
for conservation efforts and sustainable practices to protect marine environments in the ABNJ.”™

ANBJ comprises two-thirds of the ocean.”® Although covering such a large area of water, only approximately one
percent of ANBJ have been established as MPAs.”” Unlike other water areas where MPAs are established, the
fragmented legal framework regarding ABNJs makes establishing additional MPAs difficult.”® Currently, there are
over 190 multi- and bilateral agreements that address various ocean-related issues; however, these agreements
exclude certain global governance mechanisms like customary international law, standard practices, or informal
rules, especially in ABNJ.” Consequently, biodiversity protection in those areas have now raised concerns about its
effectiveness and fairness of conservation efforts in said areas.®

85 Kimbra Cutlip, “Taming the Ocean’s Wild West”, Global Fishing Watch, November 11, 2016,
https://globalfishingwatch.org/fisheries/taming-the-oceans-wild-west/

8 “Governing areas beyond national jurisdiction,” International Union for Conservation of Nature, accessed April 8, 2024,
https://www.iucn.org/resources/issues-brief/governing-areas-beyond-national-jurisdiction.

67 “Governing areas beyond national jurisdiction,” International Union for Conservation of Nature.

8 “Governing areas beyond national jurisdiction,” International Union for Conservation of Nature.

69 Qlivia Nater, “World Oceans Day: Four ways we are harming marine life”’, Population Connection, June 8, 2023,
https://populationconnection.org/blog/world-oceans-day-four-ways-we-are-harming-marine-life/

70 “Fast Facts- Marine Biodiversity: Landmark Agreement Adopted”, United Nations Sustainable Development, August 9, 2023,
https://www.un.org/sustainabledevelopment/blog/2023/08/marine-biodiversity-landmark-agreement-adopted/.

"1 “Fast Facts- Marine Biodiversity: Landmark Agreement Adopted”, United Nations Sustainable Development.

72 “Governing areas beyond national jurisdiction,” International Union for Conservation of Nature.

3 Reg Watson, “Close two-thirds of the ocean to make fishing better and fairer,” February 18, 2015,
https://theconversation.com/close-two-thirds-of-the-ocean-to-make-fishing-better-and-fairer-37706.

"4 “Governing areas beyond national jurisdiction,” International Union for Conservation of Nature.

5 Olivia Nater, “World Oceans Day: Four ways we are harming marine life.”

76 “Governing areas beyond national jurisdiction,” International Union for Conservation of Nature.

77 “Marine Protected Areas”, Protected Planet, accessed June 27, 2024, https://www.protectedplanet.net/en/thematic-
areas/marine-protected-areas.

78 “Marine Protected Areas”, Protected Planet.

79 Elizabeth M. De Santo et.al., “Stick in the middle with you (and not much time left): The third intergovernmental conference
on biodiversity beyond national jurisdiction”, Marine Policy 117 (2020), https://doi.org/10.1016/j.marpol.2020.103957.

80 Elizabeth M. De Santo et.al., “Stick in the middle with you (and not much time left)”.
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Actions Taken by the UN

The 1982 UNCLOS serves as the foundational legal framework in international law concerning the protection of
marine ecosystems.®! This legal framework “seeks to govern all aspects of the resources and uses of the ocean.”®?
Additionally, the UNCLOS “enshrines the notion that all problems of ocean space are closely interrelated and need
to be addressed as a whole.”®® The UNCLOS addresses all aspects of ocean space, including delimitation, marine
scientific research, and economic and commercial activities.?* Part VII of the UNCLOS focuses on the provisions of
the High Seas area, expressing Member States’ rights to freely navigate and fish, as well providing provisions
concerning “conservation and management of the living resources of the high seas;” however, those provisions are
few, therefore limiting protection in those areas.®

In 2017, the UN General Assembly adopted A/RES/72/249, which called for an intergovernmental conference to
negotiate a new legally binding treaty under UNCLOS.8 The new treaty would aim to promote conservation and
sustainable marine biodiversity in ABNJ.8” Following sessions between September 2018 to June 2023, the
intergovernmental conference adopted an agreement under the UNCLOS: Conservation and Sustainable Use of
Marine Biological Diversity of Areas beyond National Jurisdiction (BBNJ Agreement).%

Built upon the UNCLOS, the BBNJ Agreement significantly “strengthens the legal framework for the conservation
and sustainable use of marine biodiversity in over two-thirds of the ocean.”®® The BBNJ Agreement fosters cross-
sectoral cooperation among Member States to promote sustainable ocean development and align with the 2030
Agenda for the UN Sustainable Development Goals (SDGs).*® The BBNJ Agreement aims to protect and maintain
responsibility and integrity within the marine environment, as well as “conserving the inherent value of marine
biological diversity.”®* Most importantly, the BBNJ Agreement sets a framework for fair and equitable sharing of
benefits from marine genetic resources and digital sequence information in ABNJ.%? For the BBNJ Agreement to
become a binding international law, at least 60 Member States must sign and ratify.% Currently, seven Member
States have ratified the BBNJ: Belize, Chile, Mauritius, Micronesia, Monaco, Palau, and Seychelles, as well as the
European Union’s Regional Economic Integration Organization and the State of Palestine.%

81 an Ngoc Nguyen, “Expanding the Environmental Regulatory Scope of UNCLOS Through the Rule of Reference: Potentials
and Limits”, Oceans Development & International Law, Volume 52(4), 419-444, October 2, 2021,
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The ILC has produced and adopted draft articles concerning the Law of the Sea.®® Articles 26-65 specifically
highlight the High Seas area, providing provisions from governance to fishing.%® With these draft articles submitted
to the UN General Assembly, the UNCLOS was signed and ratified by multiple Member States and made into
international law.%” Currently, the function of the ILC has shifted from a “hard law” approach to a “soft law”
approach: the ILC will draft articles, but not for the purpose of “conversion to a treaty, principles, guidelines, and so
on.”®® Instead, this approach allows the ILC to “elaborate on existing hard law.”% In this case, the ILC does not have
any current work in their program in relation to the issue in non-territorial international waters, nor the newly
created BBNJ Agreement.®

Case Study
The Salas y Gomez and Nazca Ridges

Considered to be one of the most unique marine biodiversity hot spots on Earth, the Salas y Gomez and Nazca
Ridges are two adjacent seamount (underwater mountain) chains located within the southeastern Pacific Ocean
extending over 2,900 kilometers.*?* The Nazca Ridge is located mostly in ANBJs and partially in the national waters
of Peru.1%2 The Salas y Gomez Ridge extends approximately 1,600 kilometers from the Nazca ridge to Rapa Nui, or
Easter Island (a territory of Chile).2%® The central part of Salas y Gomez ridge lies within ABNJ, while both ends of
the ridge fall within Chilean EEZ.1%* Both ridges contain over 110 seamounts, or 41 percent, of the seamounts found
in the southeastern Pacific. They are also among the most biodiverse marine ecosystems, home to various species
not common on any other part of Earth,1%

In 2014, the Convention on Biological Diversity (CBD) recognized the Salas y Gomez and Nazca Ridges as an
“ecologically or biologically significant marine area.”'% The region was also recognized based on its cultural
significance: the island of Rapa Nui inhabits a renown archeological site internationally distinguished as a World
Heritage Site.1% Due to its environmental and cultural importance, Chile and Peru attempted to establish MPAs in
the portions of the regions within national jurisdiction in 2018.18

In June 2021, Peru created the Nazca Ridge National Reserve to protect the seafloor portion of the region within
national jurisdiction.!® The Nazca Ridge National Reserve protects 62,392 square kilometers around the Nazca and
Salas y Gomez Ridges to “prohibit all extractive activities at depths less than 600 meters, thereby protecting all of
the seafloor of the Nazca Ridge that falls within Peruvian waters.”''® Additional advancements have been
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established to protect the regions from human activities.*! For instance, the South Pacific Regional Fisheries
Management Organization (SPRFMOQ) governs the conservation of fishery resources in the region’s ABNJ.2

Although Peru and Chile produced regional MPAs within their EEZ, the Member States do not have the jurisdiction
to designate protected areas outside their national jurisdiction.'*® According to Article 4 of the SPRFMO
Convention, conservation and management measures for the high seas must align with ABNJ measures to ensure
effective conservation of fishery resources.!** Chile did, in fact, submit documentation to the SPRFMO Scientific
Committee advocating for Article 4 use.*'> However, the ABNJ of this region are still in need of international
protection, such as the provisions of the BBNJ agreement.''® Member States are now dependent on this newly
formed agreement, which “offers an opportunity to address current gaps in high seas ocean governance to allow for
comprehensive and connected protection of marine biodiversity.”*”

Conclusion

Increased human development and activities have placed immense pressure on the marine ecosystem and its
protections.!*® The numerous threats to the oceans, including land-based pollution, overfishing, and climate change,
highlight the interconnected nature of marine environmental issues.'*® Many of these threats overlap and exacerbate
one another, leading to unpredictable and severe impacts on marine biodiversity and ecosystem health.? Modern
efforts such as establishing MPAs have been helpful steps in limiting threats to the ecosystem.?* However, the
majority of the oceans still remain unprotected, especially in the ABNJ.*?? Similar to the process in creating the
UNCLOQS, the ILCs role, specifically regarding this issue, would be to create governance and suggest possible legal
provisions in order to influence the negotiation and ratification processes between Member States.?3

Committee Directive

The preservation of marine biodiversity in non-territorial waters presents various challenges that will require
additional and sustainable legal frameworks as well as effective cooperation from all Member States. As
negotiations and diplomatic actions begin, delegates should consider: How can Member States on a regional,
national, and international level limit human activity to ensure sustainable development in the ABNJ? Should the
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current “soft law” approach of the ILC be expanded to drafting articles for the BBNJ Agreement? What
mechanism(s) can be implemented to ensure accountability and enforcement of these regulations in ANBJ? With
these questions in mind, delegates are encouraged to consider and expand previous frameworks and revisit the issue
of governance in the High Seas.
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1. Promoting the International Governance of Artificial Intelligence
Introduction

While there is no universal definition of Artificial Intelligence (Al), the United Nations (UN) refers to Al as a
“discipline of computer science that is aimed at developing machines and systems that can carry out tasks
considered to require human intelligence.”?* The use of Al is growing at an exponential rate and is being applied in
a variety of sectors, ranging from international security to the arts.'?® Al is also affecting job markets,
communication, and the humanities.*?® UN Secretary General Antonio Guterres spoke to the rapid growth and use of
Al, comparing the two months that the Al software took to amass 100 million users to the 50 years it took for
printed books to be spread across Europe after the development of the printing press.*?” As it is developed, Al could
be harnessed to advance humanity, including helping the international community to achieve the Sustainable
Development Goals (SDGs) by improving risk assessments and sharing knowledge faster.*® However, Al also
brings forth a series of new challenges, including but not limited to gender/racial bias, threats to privacy, and
concerns of intellectual property rights.'?° This new technological era presents the international community with the
questions of what should it be used for; how can it be used ethically; and how its use should be governed.® To
answer these questions, the UN and the International Law Commission (ILC) will need to consider not only the
short-term effects but also future consequences of Al use and spread.'%

History

The birth of Al can be traced back to the 1950s, when computers first transitioned from decimal logic, using

values of 0 to 9 in the coding, to binary logic of chains of Os and 1s.2% This is significant as the decimal system was
written and designed for human comprehension while binary logic was built specifically for computers to interpret
and execute commands efficiently and independently of human input.**® This change proved that machines were
capable of following programmed instructions and, therefore, may be capable of intelligence.'** By 1952,
researchers at the University of Oxford created a computerized checkers program able to play an entire game by
itself.2% In 1957, a program called the General Problem Solver (GPS) solved puzzles using trial and error processes;
however, the program was not able to learn or retain information that it had gathered from solving the puzzles.'3¢ A
lack of computer learning persisted through the 1960s as machines did not have sufficient memory, making it
difficult for them to create a language of their own in which to learn.*”

By the mid-1960s, researchers at Massachusetts Institute of Technology (MIT) - and Stanford University in 1972 -
had both created systems that used “inference engines,” computer programs that use learned logic to make
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Centre for Western Europe, accessed March 4, 2024. https://unric.org/en/unric-library-backgrounder-artificial-
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predictions, to produce answers regarding issues of chemistry and blood disease diagnosis respectively.'® Eliza and
Parry, two pioneer Al programs, were able to have intelligent conversations that were human-like in 1966.1% At this
time, specialized computer languages were being created for the computer to learn, such as the Information
Processing Language or PROLOG, a logic programming language.*° By the 1980s, Al was able to draw logical
inferences at a human-like level based on given prompts and even conjugate verbs.4

Fast-forward to the 2010s and Al began to boom due to the accessibility of data and efficient processers. 42 By this
time, Al could be used to recognize images and answer questions.* This progress can be attributed to a shift in
focus from coding to the correlation and classification of data.!#* This shift centered on machine learning.4
Machine-learning is an approach to developing artificial intelligence that utilizes systems that self-teach from data
rather than manual programming.'#® Machine learning has created some of the most common Al in today’s society,
including autonomous vehicles such as self-driving Teslas, research and writing programs such as ChatGPT, or
virtual assistants such as Alexa or Siri.}#’

Current Situation

Today Al is growing and evolving rapidly. The international community is faced with creating international
governance for the responsible use of Al while also navigating pre-existing, related international laws and treaties.'%®
In addition to legal responsibility, there are concerns about how Al should be used ethically to protect individual
citizens privacy and well-being.'#® Currently, Al is able to assist people with daily tasks, such as translation or even
acting as tutors.?®® Al can be used to predict natural disasters, and market success rates.>* However, there are still
many concerns regarding the unknowns and uncertainties of Al.*52 Some of the largest concerns include issues of
privacy, bias, discrimination, and equal access to the technology.'* Culture and creativity could be threatened as Al-
generated art or products may lead to questions of intellectual property.'* Other concerns with Al creations include
how Al will affect the requirements for certain jobs, how Al will change job markets, and the overall economy as a
result.’> These concerns combine with the rapid development and an absence of regulation, which will allow Al to
continue to develop in a manner that may lead to a loss of privacy, perpetuate discrimination, spread disinformation,
and allow for information manipulation.*6
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A loss of privacy is one of the largest concerns of Al usage.’>” An example of the misuse of Al is the United States-
based company Clearview Al, which is accused of collecting public photos across social media platforms and
pairing it with facial recognition software to sell to local law enforcement.* Misuse can also include Al accessing
personal data without consent of the individual, stripping them of their privacy.>® Al is also generating concerns
about deception and misinformation, such as deep fakes: artificially crafted audio and video recordings that can be
indistinguishable from reality.16° In 2022, amidst the Russian full-scale invasion of Ukraine, a deep fake was
circulated of President Zelensky telling the Ukrainian people to surrender and go home.*®* This video was falsified
using Al technology and had vast implications for the security of Ukraine and the international community.*6? It is
difficult to account for issues such as these when looking toward an international governance framework, as the
rapid developments of Al increase the difficulty of accounting for and addressing specific issues and predicting
future issues. % Issues as large as privacy become complex and unpredictable due to the evolving nature.%* To
effectively address these issues, there must first be an agreed upon idea of what is considered beneficial or
dangerous — an ethical framework will first be required.%

Deep fakes also bring concerns of gender-based harassment, such as Al generated pornography of female celebrities
that is created without permission to use the name, image, or likeness of the celebrity.% Additionally, gender bias in
Al can also be seen in the use of online search engines which may display more sexualized images and depictions of
women compared to their male counterparts, projecting a continuation of stereotypes.'®” This gender bias can also
lead to issues of data gaps as programmers inadvertently embed Al with stereotypes based in gender roles, causing
bias in results.*®® For example, UN Women has found that most Al programs are programmed by men, who may
insert bias, intentionally or unintendedly, and only create results that are applicable to men, and do not account for
women.%® To account for these issues in international governance, there also must be efforts to increase gender-
perspectives.1’

A concern for discrimination can be seen in the use of specific facial recognition software to detect ethnicities such
as a program used by the Chinese company Dahua.*’* This could lead and has led to the flagging of certain
communities more often than others.*’2 An example of this includes predictive policing, which will flag certain
demographics as higher risk, leading to higher incarceration rates of certain ethnicities.*”® These stereotypes paired
with Al being able to learn from human-influenced prejudices in the programming leave the possibility of Al being
used unethically to target specific individuals if used for surveillance or if used in legal processes.'™
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The concern of discrimination often coincides with the concern of a lack of transparency.” Lack of transparency in
the algorithms used by Al could lead to issues of discrimination against people seeking employment, loans, or other
processes, thus leaving them without explanation or understanding as to why or how these programs are learning
such behavior, limiting corrections or modifications to fix such issues.'”® To address discrimination within
international governance will require putting humans “in-the-loop” to monitor the process of the machine learning to
understand where in the process discrimination is presenting.t”” Data will need to be gathered and understood on this
process, before it can be fully addressed.'?

Another issue to be considered is the digital divide.'”” Developed Member States who have greater technological
resources and funding are developing Al and harnessing its uses at a faster rate than Developing Member States. '%
Not only does this risk furthering the divide between Member States, it also makes Developing Member States more
susceptible to the issues discussed above because they lack capacity to respond to the emerging challenges.'®' The
divide also creates unique challenges in governance as Developing Member States struggle to regulate technologies
that are being developed and imposed upon them. %2

Actions Taken by the United Nations

Currently, the UN has made little progress in developing an international framework for governance of Al.18 The
UN Chief Executives Board for Coordination (CEB) conducted reviews of the current policies and laws governing
Al, and identified significant gaps in capacity within the UN, as well as challenges for policy makers in addressing
the impacts of Al.18 These challenges — ranging from social, political, economic, ethical, and technical — all need to
be addressed in one central framework that account for the specialized needs of every Member State.'® The ILC’s
official input in the international governance of Al will be “invaluable” to creating a centralized framework,
according to the UN Legal Counsel—the equivalent of the UN General Counsel—who has predicted the impact of
Al to be tremendous, leaving many Member States without the capacity to regulate the field.'®® The UN Legal
Counsel also expressed concerns the ILC would require communication with experts in the field, as well as other
representatives from UN bodies who are currently utilizing Al.8

In 2019, the UN Chief Executives Board for Coordination (CEB) created a UN system-wide approach to build
capacity for and harness the benefits of Al while mitigating risk factors.'8 The CEB called for new oversight and
standards with guardrails to ensure equality and dignity.*®® The plan placed an emphasis on focusing such efforts on
developing and least developed Member States.'*® The CEB, recognizing the challenges of rapidly enhancing Al,
approached the issue of creating a framework by using four “layers” beyond a general approach, including a focus
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on the highest certainty of challenges in infrastructure; data; human capital and social capabilities; and policy, law,
and human rights.*%

In 2022, all 193 Member States adopted the United Nations Educational, Social and Cultural Organization
(UNESCO)’s Recommendation on the Ethics of Artificial Intelligence.'®? This recommendation called for the
promotion of international collaboration for the rule of law regarding Al and further recognized the need for
international human-rights law to be a guiding principle in creating Al norms.**® The Recommendation emphasized
the rapid development of Al would be a challenge for governance purposes and asked the Member States to use the
recommendation as guidance for their own jurisdictions.'** The recommendation additionally suggested policies
should center around a variety of areas, such as ethical impact, ethical governance, data, development and
international cooperation, gender, culture, education, communication, the economy, and health.*> As of January
2024, the UN Economic and Social Council (ECOSOC) weas still actively calling for an artificial governance
framework to aid in accomplishing the Sustainable Development Goals in E/C.16/2024/7.1%

The United Nations formed the High-level Advisory Body (HLAB) on Al to assist in making recommendations for
the international governance of Al.1%” The HLAB released an Interim Report in December of 2023 in which it
recognized a global governance framework deficit regarding Al.1%® The report calls for an international governance
framework that can be adaptable to all Member States.'®® The HLAB suggests a global approach with a preliminary
goal of regulated access to the basics of Al to be used for the common good and within reason.?® The HLAB further
stated full comprehension of the science, measures of accountability, and equitable use of Al are all issues and
challenges that must be addressed when discussing governance.?%!

The ILC first suggested the exploration of the legal aspects of Al in A/CN.4/734; however, the ILC has not officially
addressed the topic as of July 2024.2°2 In 2021, the ILC discussed that the UN Commission on International Trade
Law (UNICTRAL) would be exploring legal issues relating to artificial intelligence in 2022 and that the ILC would
be looking to such reports as they became available.?® UNICTRAL passed A/CN.9/1065 in May 2021, addressing
legal issues relating to the digital economy.?** A/CN.9/1065 presented a proposed legislative work for Al regarding
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solely electronic transactions in the context of international trade.?®> UNICTRAL passed a similar legislative
proposal regarding Al in automated contracting in resolution A/CN.9/WG.IV/WP.173.2% While the ILC has not
addressed artificial intelligence directly, the ILC notes that the potential impact of artificial intelligence will be huge
and will likely require external expertise in creating a comprehensive legal framework.2%”

Conclusion

Al is the ability for machines to grow and learn using human created and prompted languages.?®® Al is growing and
expanding at a rapid, unprecedented rate.?°® Member States are now being faced with the task of how to govern a
new technology that prompts questions of uncertainty and the unknown.? To date, the UN has not created any
international governance frameworks regarding Al.?1! This lack of governance, mixed with the rapid rate of
technological advancements, creates the possibility of a variety of concerns including the violation of human
rights.?'? The ILC, the UN body dedicated to creating reports on how to develop and codify international law, is the
body best suited to create this much need international governance framework.?*3

Committee Directive

Delegates should be prepared to discuss: How can Al be harnessed for good? How can the UN ensure that Member
States are ethically using Al? How do we prevent unethical uses? What should be done when Al is used unethically?
How do Member States report and measure this data? How can the UN improve international cooperation regarding
Al? How do Member States create legislature to prevent unknown and unanticipated future advancements? In
general, delegates should address these questions with realistic solutions for implementing their goals. Delegates
should focus on building upon established ILC, UN, and other multilateral programs and initiatives rather than
creating new bodies within the ILC or the UN. Delegates should also focus on the issue as a whole and not specific
situations.
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